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The main duty of a law-governed state is the decent guarantee of human 

rights and freedoms.  Due to the fact that the Constitution of Ukraine announced 
the course on the formation of a law-governed state, the problem of the 
effectiveness of legal protection of human rights, in particular the effectiveness of 
the protection of these rights in court according to Article 6 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms, becomes a priority.  
The question of the effectiveness of judicial proceedings takes place in a civilized 
society. 

The issues of the effectiveness of judicial protection are regulated by the 
Constitution of Ukraine, the Law on the Judiciary and the Status of Judges, the 
Law on the Implementation of the Judgments and the Application of the Practice 
of the European Court of Human Rights.  In addition to national regulatory 
documents, there are a number of international legal instruments that guarantee this 
human right and formulate it as a rule, as a human right to an effective national 
legal remedy. These are, in particular, Article 8 of the Universal Declaration of 
Human Rights, Clause 3 of Article 2 of the International Covenant on Civil and 
Political Rights, Article 13 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms. It is worth mentioning that there is no clear definition 
of the term “effective judicial protection”. However, Article 13 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms states that 
everyone, whose rights and freedoms recognized in this Convention have been 
violated has the right to an effective remedy before the national authority even if 
such an infringement has been committed by persons who exercised their official 
authority. 

Article 55 of the Constitution of Ukraine states that everyone has the right, 
by any means not prohibited by law, to protect their rights and freedoms from 
violations and unlawful encroachments. A person is free to choose any means to 
protect his or her rights.  Everyone is guaranteed the right to appeal in court 
decisions, actions or inactivity of state authorities, local self-government bodies, 
officials and officers.  Everyone has the right, after the use of all national remedies, 
to apply for the protection of his or her rights and freedoms to the relevant 
international judicial institutions or to the relevant bodies of international 
organizations whose member or participant Ukraine is. 

The current practice forces individuals to apply for the protection of their 
rights and interests before international courts. 
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The European Court of Human Rights is an international judicial body 
whose jurisdiction extends to all member states of the Council of Europe which 
have ratified the European Convention for the Protection of Human Rights and 
Fundamental Freedoms. The ratification of the European Convention on Human 
Rights by Ukraine in 1977 allows all persons under the jurisdiction of our state to 
file complaints with the European Court of Human Rights (ECHR) if they consider 
their rights to be violated.  To address a complaint to the ECHR, certain conditions 
must be taken into account: 1) the rights and freedoms guaranteed by the 
Convention or its protocols may be the subject of a complaint;  2) the complaint 
must be filed no later than six months after the final consideration of the matter by 
the competent state body – this term is not renewable;  3) complaints may only be 
made on the violations that took place after ratification by Ukraine (July 17, 1997);  
4) in order for the complaint to be admitted in essence, the applicant must exhaust 
all domestic remedies to protect his or her right and, above all, judicial means of 
such protection;  5) complaints addressed to the European Court should relate to 
the events for which the government is responsible.  Complaints against private 
individuals and public organizations are not considered. 

The European Court is not the highest instance in the judicial system, 
therefore, it does not cancel the decision made by the state authority or national 
court, does not give directions to the legislator, does not exercise abstract control 
of national legislation or judicial practice, has no right  to give instructions on 
taking actions having legal consequences.  The court only considers specific 
complaints in order to establish whether there has actually been a violation of the 
Convention requirements.  However, the court has the right to award “fair 
satisfaction of claims” in the form of financial compensation for material damage 
and non-pecuniary damage, as well as reimbursement of all expenses. 

According to Article 46 of the Convention, the supervision of the 
implementation of the Court decisions of is transmitted to the Committee of 
Ministers of the Council of Europe.  Their task is not only to monitor the payment 
of reimbursement, but also how the state authorities correct the legislative gaps that 
have become grounds for referring to the European Court of Human Rights. 

The main problem in Ukraine is the enforcement of ECHR judgments, in 
particular the payment of compensation, because in the Law “On the State 
Budget”, for the most part, there is a lower amount of reimbursement funds than is 
provided by decisions of the European Court.  The number of lawsuits from 
Ukraine is increasing due to the urgent problems of the state: the annexation of the 
Crimea, an armed conflict in eastern Ukraine, so there are insufficient funds for 
compensation. 

According to Article 8 of the Universal Declaration of Human Rights of 
1948, everyone has the right to an effective remedy by the competent national 
courts in cases of violation of its fundamental rights granted to it by a constitution 
or by law. 

It should be noted that Article 2 of the International Covenant on Civil and 
Political Rights of 1966 and Article 13 of the Convention for the Protection of 
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Human Rights and Fundamental Freedoms ratified by national law also enshrine 
the right to effective judicial protection. 

In accordance with Article 6 of the Convention, everyone has the right to a 
fair and public hearing of his case within a reasonable time by an independent and 
impartial tribunal established by law. 

Article 6 of the Convention provides for the right to a fair trial.  There is no 
requirement for States to establish appellate or cassation courts.  Where such courts 
exist, the safeguards contained in this article must also be consistent with ensuring 
effective access to those courts (paragraph 25 of the ‘Delkur v Belgium’ judgment 
of 17 January 1970 and § 65 of the judgment in the case  ‘Hoffman v. Germany’ 
dated October 11, 2001). 

In case of violation of the right to a fair trial, the interpretation of this article 
by the European Court of Human Rights not only contains the detailed description 
of the guarantees provided to the parties in civil cases, but also protects, first of all, 
the possibility the use such guarantees that is access to the court. 

Consequently, the right to a fair trial, enshrined in Article 6 of the 
Convention, must be regarded as the right to access to justice.  That is, Ukraine 
should create conditions for ensuring the accessibility of justice as a generally 
accepted international standard for fair justice. The most extensive interpretation of 
the content of this right can be found in the judgments of the European Court of 
Human Rights in the numerical application of Article 13 of the Convention, which 
is known to be the part of the Ukrainian legislation.  Article 13 of the Convention 
guarantees the effective remedy by the appropriate national authority to anyone 
whose rights and freedoms set forth in the Convention have been violated. 

Although this wording is quite understandable in legal terms, with the 
interpretation of Article 13 the Court faced more problems than the interpretation 
of other articles of the Convention.  The court concluded that the protection offered 
in Artrticle 13, should apply to all cases of substantiated allegations of violation of 
the rights of the freedoms as guaranteed by the Convention.  In ‘Silver and Others 
v. the United Kingdom’ (1983), the Court made the following clarification: “When 
a person makes a statement alleging a violation of the rights guaranteed by the 
Convention, he must have remedies before the appropriate national authority, in 
order to  her question was resolved, and in order to receive compensation, if 
necessary”. 

Article 13 contains a requirement that the remedy must be effective in order 
to satisfy the requirements of this article.  When a person complains that the 
available remedies have been ineffective, the court decides that the respondent 
government must prove the existence of such effective remedies in an analogous 
case. 

Consequently, the notion of effective judicial protection exists, it is 
interpreted in various cases of the European Court of Human Rights.  The 
effectiveness of a legal remedy for the protection of human rights is its property, 
which is the theoretical capacity and the real ability of this medium to ensure the 
achievement of its social goal - to protect human rights.  



 

 
26 

The above analysis makes it possible to conclude that the content of the 
requirement for legal certainty as one of the demands for the principle of legal 
certainty regarding the realization of the right of everyone to effective judicial 
protection is: 1) the requirement of a clear wording of the legal norm, which is the 
main group in the requirements for the definition of the legislation regulating  
social relations that arise in the implementation of the aforementioned right;  2) the 
conditions under which the restriction of the right of everyone to effective judicial 
protection is to be clearly stated;  3) normative legal acts regulating social relations 
that arise in the realization of the right of everyone to an effective judicial 
protection must be necessarily made public;  4) changes introduced into the law 
governing the social relations that arise in the realization of the right of everyone to 
effective judicial protection must be predictable;  5) the rules of law governing the 
social relations that arise when implementing the right of everyone to an effective 
judicial protection must be stable. 
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Establishing relations between the subjects and objects of public 

administration in modern conditions is one of the key tasks of Ukraine. Today,              
e-Government is regarded as an effective mechanism of public administration and 
a form of cooperation between the state and the citizens. The state should build an 
optimal system of operation, the main factor of which is the openness, 


